
131 

National Marine Fisheries Service/NOAA, Commerce § 218.74 

(S) Longman’s beaked whale 
(Indopacetus pacificus)—19,476. 

(T) Melon-headed whale 
(Peponocephala electra)—7,353. 

(U) Mesoplodon beaked whales— 
11,695. 

(V) Northern right whale dolphin 
(Lissodelphis borealis)—286,635. 

(W) Pacific white-sided dolphin 
(Lagenorhynchus obliquidens)—216,885. 

(X) Pantropical spotted dolphin 
(Stenella attenuata)—51,864. 

(Y) Pygmy killer whale (Feresa 
attenuata)—2,908. 

(Z) Pygmy sperm whale (Kogia 
breviceps)—1,683. 

(AA) Risso’s dolphin (Grampus 
griseus)—481,677. 

(BB) Rough-toothed dolphin (Steno 
bredanensis)—24,815. 

(CC) Short-beaked common dolphin 
(Delphinus delphis)—5,610,700. 

(DD) Short-finned pilot whale 
(Globicephala macrorhynchus)—46,680. 

(EE) Sperm whale (Physeter 
macrocephalus)—17,235. 

(FF) Spinner dolphin (Stenella 
longirostris)—11,900. 

(GG) Striped dolphin (Stenella 
coerulealba)—39,487. 

(iii) Pinnipeds: 
(A) California sea lion (Zalophus 

californianus)—699,605. 
(B) Guadalupe fur seal (Arctocephalus 

townsendi)—14,360. 
(C) Harbor seal (Phoca vitulina)— 

34,025. 
(D) Hawaiian monk seal (Monachus 

schauinslandi)—8,124. 
(E) Northern elephant seal (Mirounga 

angustirostris)—126,275. 
(F) Northern fur seal (Callorhinus 

ursinus)—105,895. 
(3) Mortality (or lesser Level A in-

jury) for all Training and Testing Ac-
tivities: 

(i) No more than 130 mortalities ap-
plicable to any small odontocete (i.e., 
dolphin) or pinniped (with the excep-
tion of Hawaiian monk seal) species 
from an impulse source. 

(ii) No more than 10 beaked whale 
mortalities. 

(iii) No more than 15 large whale in-
juries or mortalities or serious injuries 
from vessel strike. 

§ 218.73 Prohibitions. 
Notwithstanding takings con-

templated in § 218.72 and authorized by 
an LOA issued under §§ 216.106 and 
218.77 of this chapter, no person in con-
nection with the activities described in 
§ 218.70 may: 

(a) Take any marine mammal not 
specified in § 218.72(c); 

(b) Take any marine mammal speci-
fied in § 218.72(c) other than by inci-
dental take as specified in § 218.72(c); 

(c) Take a marine mammal specified 
in § 218.72(c) if such taking results in 
more than a negligible impact on the 
species or stocks of such marine mam-
mal; or 

(d) Violate, or fail to comply with, 
the terms, conditions, and require-
ments of these regulations or an LOA 
issued under §§ 216.106 and 218.77. 

§ 218.74 Mitigation. 
(a) When conducting training and 

testing activities, as identified in 
§ 218.70, the mitigation measures con-
tained in the LOA issued under 
§§ 216.106 and 218.77 of this chapter must 
be implemented. These mitigation 
measures include, but are not limited 
to: 

(1) Lookouts—The following are pro-
tective measures concerning the use of 
Lookouts. 

(i) Lookouts positioned on ships will 
be dedicated solely to diligent observa-
tion of the air and surface of the water. 
Their observation objectives will in-
clude, but are not limited to, detecting 
the presence of biological resources 
and recreational or fishing boats, ob-
serving mitigation zones, and moni-
toring for vessel and personnel safety 
concerns. 

(ii) Lookouts positioned in aircraft or 
on small boats will, to the maximum 
extent practicable and consistent with 
aircraft and boat safety and training 
and testing requirements, comply with 
the observation objectives described 
above in § 218.74 (a)(1)(i). 

(iii) Lookout measures for non-im-
pulsive sound: 

(A) With the exception of ships less 
than 65 ft (20 m) in length and ships 
which are minimally manned, ships 
using low-frequency or hull-mounted 
mid-frequency active sonar sources as-
sociated with anti-submarine warfare 
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and mine warfare activities at sea will 
have two Lookouts at the forward posi-
tion of the ship. For the purposes of 
this rule, low-frequency active sonar 
does not include surveillance towed 
array sensor system low-frequency ac-
tive sonar. 

(B) While using low-frequency or 
hull-mounted mid-frequency active 
sonar sources associated with anti-sub-
marine warfare and mine warfare ac-
tivities at sea, vessels less than 65 ft (20 
m) in length and ships which are mini-
mally manned will have one Lookout 
at the forward position of the vessel 
due to space and manning restrictions. 

(C) Ships conducting active sonar ac-
tivities while moored or at anchor (in-
cluding pierside testing or mainte-
nance) will maintain one Lookout. 

(D) Surface ships or aircraft con-
ducting high-frequency or non-hull- 
mounted mid-frequency active sonar 
activities associated with anti-sub-
marine warfare and mine warfare ac-
tivities at sea will have one Lookout. 

(iv) Lookout measures for explosives 
and impulsive sound: 

(A) Aircraft conducting IEER sono-
buoy activities will have one Lookout. 

(B) Explosive sonobuoys with 0.6 to 
2.5 lb net explosive weight will have 
one Lookout. 

(C) Surface vessels conducting anti- 
swimmer grenade activities will have 
one Lookout. 

(D) During general mine counter-
measure and neutralization activities 
using up to a 500-lb net explosive 
weight detonation (bin E10 and below), 
vessels greater than 200 ft will have 
two Lookouts, while vessels less than 
200 ft or aircraft will have one Look-
out. 

(E) General mine countermeasure 
and neutralization activities using a 
501 to 650-lb net explosive weight deto-
nation (bin E11), will have two Look-
outs. One Lookout will be positioned in 
an aircraft and one in a support vessel. 

(F) During activities involving diver- 
placed mines under positive control, 
activities using up to a 500 lb net explo-
sive weight (bin E10) detonation will 
have a total of two Lookouts (one 
Lookout positioned on two small boats, 
or one small boat in combination with 
either a helicopter or shore-based. The 
shore-based observer would be sta-

tioned at an elevated on-shore position 
and would only be used during activi-
ties conducted in very shallow waters. 

(G) When mine neutralization activi-
ties using diver-placed charges with up 
to a 29-lb net explosive weight detona-
tion (bin E7) are conducted with a 
time-delay firing device, four Lookouts 
will be used. Two Lookouts will be po-
sitioned in each of two small rigid hull 
inflatable boats or on one boat. In addi-
tion, when aircraft are used, the pilot 
or member of the aircrew will serve as 
an additional Lookout. The divers plac-
ing the charges on mines will report all 
marine mammal sightings to their dive 
support vessel or Range Safety Officer. 

(H) Surface vessels or aircraft con-
ducting small- and medium-caliber 
gunnery exercises against a surface 
target will have one Lookout. 

(I) Surface vessels conducting large- 
caliber gunnery exercises against a sur-
face target will have one Lookout. 

(J) Aircraft conducting missile exer-
cises (including rockets) against sur-
face targets will have one Lookout. 

(K) Aircraft conducting bombing ex-
ercises will have one Lookout. 

(L) During explosive torpedo testing, 
one Lookout will be used and posi-
tioned in an aircraft. 

(M) During sinking exercises, two 
Lookouts will be used. One Lookout 
will be positioned in an aircraft and 
one on a surface vessel. 

(N) Each surface vessel supporting 
at-sea explosive testing will have at 
least one Lookout. 

(O) During pile driving, one Lookout 
will be used and positioned on the plat-
form that will maximize the potential 
for marine mammal sightings (e.g., the 
shore, an elevated causeway, or on a 
small boat). 

(P) Surface vessels conducting explo-
sive and non-explosive large-caliber 
gunnery exercises will have one Look-
out. This may be the same Lookout 
used during large-caliber gunnery exer-
cises with a surface target. 

(v) Lookout measures for physical 
strike and disturbance: 

(A) While underway, surface ships 
will have at least one Lookout. 

(B) During activities using towed in- 
water devices, when towed from a 
manned platform, one Lookout will be 
used. 
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1 The mitigation zone would be 200 yd (183 
m) for low-frequency non-hull mounted 
sources in bins LF4 and LF5. 

(C) Activities involving non-explosive 
practice munitions (e.g., small-, me-
dium-, and large-caliber gunnery exer-
cises) using a surface target will have 
one Lookout. 

(D) During activities involving non- 
explosive bombing exercises, one Look-
out positioned in an aircraft will be 
used. 

(E) During activities involving non- 
explosive missile exercises (including 
rockets) using a surface target, one 
Lookout will be used. 

(2) Mitigation Zones—The following 
are protective measures concerning the 
implementation of mitigation zones. 

(i) Mitigation zones will be measured 
as the radius from a source and rep-
resent a distance to be monitored. 

(ii) Visual detections of marine mam-
mals within a mitigation zone will be 
communicated immediately to a watch 
station for information dissemination 
and appropriate action. 

(iii) Mitigation zones for non-impul-
sive sound: 1 

(A) When marine mammals are vis-
ually detected, the Navy shall ensure 
that low-frequency and hull-mounted 
mid-frequency active sonar trans-
mission levels are limited to at least 6 
dB below normal operating levels, for 
sources that can be powered down, if 
any detected marine mammals are 
within 1,000 yd (914 m) of the sonar 
dome (the bow). 

(B) The Navy shall ensure that low- 
frequency and hull-mounted mid-fre-
quency active sonar transmissions are 
limited to at least 10 dB below the 
equipment’s normal operating level, 
for sources that can be powered down, 
if any detected marine mammals are 
within 500 yd (457 m) of the sonar dome. 

(C) The Navy shall ensure that low- 
frequency sonar and hull-mounted mid- 
frequency active sonar transmissions 
are ceased, for sources that can be 
turned off during the activity, if any 
visually detected marine mammals are 
within 200 yd (183 m) of the sonar dome. 
Transmissions will not resume until 
one of the following conditions is met: 
the animal is observed exiting the 
mitigation zone; the animal is thought 

to have exited the mitigation zone 
based on a determination of its course 
and speed and the relative motion be-
tween the animal and the source; the 
mitigation zone has been clear from 
any additional sightings for a period of 
30 minutes; the ship has transited more 
than 2,000 yd (1.8 km) beyond the loca-
tion of the last sighting; or the ship 
concludes that dolphins are delib-
erately closing in on the ship to ride 
the ship’s bow wave (and there are no 
other marine mammal sightings within 
the mitigation zone). Active trans-
mission may resume when dolphins are 
bow riding because they are out of the 
main transmission axis of the active 
sonar while in the shallow-wave area of 
the bow. 

(D) The Navy shall ensure that low- 
frequency and hull-mounted mid-fre-
quency active sonar transmissions are 
ceased for sources that cannot be pow-
ered down during the activity, if any 
visually detected marine mammals are 
within 200 yd (183 m) of the source. 
Transmissions will not resume until 
one of the following conditions is met: 
the animal is observed exiting the 
mitigation zone; the animal is thought 
to have exited the mitigation zone 
based on a determination of its course 
and speed and the relative motion be-
tween the animal and the source; the 
mitigation zone has been clear from 
any additional sightings for a period of 
30 minutes; the ship has transited more 
than 400 yd (366 m) beyond the location 
of the last sighting. 

(E) When marine mammals are vis-
ually detected, the Navy shall ensure 
that high-frequency and non-hull- 
mounted mid-frequency active sonar 
transmission levels are ceased if any 
visually detected marine mammals are 
within 200 yd (183 m) of the source. 
Transmissions will not resume until 
one of the following conditions is met: 
the animals is observed exiting the 
mitigation zone; the animal is thought 
to have exited the mitigation zone 
based on a determination of its course 
and speed and the relative motion be-
tween the animal and the source; the 
mitigation zone has been clear from 
any additional sightings for a period of 
10 minutes for an aircraft-deployed 
source; the mitigation zone has been 
clear from any additional sightings for 
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a period of 30 minutes for a vessel-de-
ployed source; the vessel or aircraft 
has repositioned itself more than 400 yd 
(366 m) away from the location of the 
last sighting; or the vessel concludes 
that dolphins are deliberately closing 
to ride the vessel’s bow wave (and there 
are no other marine mammal sightings 
within the mitigation zone). 

(iv) Mitigation zones for explosive 
and impulsive sound: 

(A) A mitigation zone with a radius 
of 600 yd (549 m) shall be established for 
IEER sonobuoys (bin E4). 

(B) A mitigation zone with a radius 
of 350 yd (320 m) shall be established for 
explosive sonobuoys using 0.6 to 2.5 lb 
net explosive weight (bin E3). 

(C) A mitigation zone with a radius 
of 200 yd (183 m) shall be established for 
anti-swimmer grenades (bin E2). 

(D) A mitigation zone ranging from 
600 yd (549 m) to 2,100 yd (1.9 km), de-
pendent on charge size, shall be estab-
lished for general mine counter-
measure and neutralization activities 
using positive control firing devices. 
Mitigation zone distances are specified 
for charge size in Table 11–2 of the 
Navy’s application. 

(E) A mitigation zone ranging from 
350 yd (320 m) to 850 yd (777 m), depend-
ent on charge size, shall be established 
for mine countermeasure and neutral-
ization activities using diver-placed 
positive control firing devices. Mitiga-
tion zone distances are specified for 
charge size in Table 11–2 of the Navy’s 
application. 

(F) A mitigation zone with a radius 
of 1,000 yd (914 m) shall be established 
for mine neutralization diver placed 
mines using time-delay firing devices 
(bin E7). 

(G) A mitigation zone with a radius 
of 200 yd (183 m) shall be established for 
small- and medium-caliber gunnery ex-
ercises with a surface target (bin E2). 

(H) A mitigation zone with a radius 
of 600 yd (549 m) shall be established for 
large-caliber gunnery exercises with a 
surface target (bin E5). 

(I) A mitigation zone with a radius of 
900 yd (823 m) shall be established for 
missile exercises (including rockets) 
with up to 250 lb net explosive weight 
and a surface target (up to bin E9). 

(J) A mitigation zone with a radius of 
2,000 yd (1.8 km) shall be established for 

missile exercises with 251 to 500 lb net 
explosive weight and a surface target 
(E10). 

(K) A mitigation zone with a radius 
of 2,500 yd (2.3 km) shall be established 
for bombing exercises (up to bin E12). 

(L) A mitigation zone with a radius 
of 2,100 yd (1.9 km) shall be established 
for torpedo (explosive) testing (up to 
bin E11). 

(M) A mitigation zone with a radius 
of 2.5 nautical miles shall be estab-
lished for sinking exercises (up to bin 
E12). 

(N) A mitigation zone with a radius 
of 1,600 yd (1.4 km) shall be established 
for at-sea explosive testing (up to bin 
E5). 

(O) A mitigation zone with a radius 
of 60 yd (55 m) shall be established for 
elevated causeway system pile driving. 

(P) A mitigation zone with a radius 
of 70 yd (64 m) within 30 degrees on ei-
ther side of the gun target line on the 
firing side of the vessel for explosive 
and non-explosive large-caliber gun-
nery exercises. 

(v) Mitigation zones for vessels and 
in-water devices: 

(A) A mitigation zone of 500 yd (457 
m) for observed whales and 200 yd (183 
m) for all other marine mammals (ex-
cept bow riding dolphins) shall be es-
tablished for all vessel movement, pro-
viding it is safe to do so. 

(B) A mitigation zone of 250 yd (229 
m) for any observed marine mammal 
shall be established for all towed in- 
water devices that are towed from a 
manned platform, providing it is safe 
to do so. 

(vi) Mitigation zones for non-explo-
sive practice munitions: 

(A) A mitigation zone of 200 yd (183 
m) shall be established for small, me-
dium, and large caliber gunnery exer-
cises using a surface target with non- 
explosive practice munitions. 

(B) A mitigation zone of 1,000 yd (914 
m) shall be established for bombing ex-
ercises with non-explosive practice mu-
nitions. 

(C) A mitigation zone of 900 yd (823 
m) shall be established for missile exer-
cises (including rockets) using a sur-
face target. 

(vii) Mitigation zones for the use of 
Navy sea lions: 
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(A) If a monk seal is seen approach-
ing or within 100 m of a Navy sea lion, 
the handler will hold the Navy sea lion 
in the boat or recall the Navy sea lion 
immediately if it has already been re-
leased. 

(3) Humpback Whale Cautionary 
Area: 

(i) The Navy will maintain a 5-km 
(3.1-mi) buffer zone between December 
15 and April 15 where conducting mid- 
frequency active sonar exercises will 
require authorization by the Com-
mander, U.S. Pacific Fleet (CPF). 

(ii) If authorized, the CPF will pro-
vide specific direction on required 
mitigation prior to operational units 
transiting to and training in the area. 

(iii) The Navy will provide NMFS 
with advance notification of any mid- 
frequency active sonar training and 
testing activities in the humpback 
whale cautionary area between Decem-
ber 15 and April 15. 

(4) Stranding Response Plan: 
(i) The Navy shall abide by the letter 

of the ‘‘Stranding Response Plan for 
Major Navy Training Exercises in the 
HSTT Study Area,’’ to include the fol-
lowing measures: 

(A) Shutdown Procedures—When an 
Uncommon Stranding Event (USE—de-
fined in § 218.71 (b)(1)) occurs during a 
Major Training Exercise (MTE) in the 
HSTT Study Area, the Navy shall im-
plement the procedures described 
below. 

(1) The Navy shall implement a shut-
down (as defined § 218.71 (b)(2)) when ad-
vised by a NMFS Office of Protected 
Resources Headquarters Senior Official 
designated in the HSTT Study Area 
Stranding Communication Protocol 
that a USE involving live animals has 
been identified and that at least one 
live animal is located in the water. 
NMFS and the Navy will maintain a 
dialogue, as needed, regarding the iden-
tification of the USE and the potential 
need to implement shutdown proce-
dures. 

(2) Any shutdown in a given area 
shall remain in effect in that area until 
NMFS advises the Navy that the sub-
ject(s) of the USE at that area die or 
are euthanized, or that all live animals 
involved in the USE at that area have 
left the area (either of their own voli-
tion or herded). 

(3) If the Navy finds an injured or 
dead animal floating at sea during an 
MTE, the Navy shall notify NMFS im-
mediately or as soon as operational se-
curity considerations allow. The Navy 
shall provide NMFS with species or de-
scription of the animal(s), the condi-
tion of the animal(s), including carcass 
condition if the animal(s) is/are dead, 
location, time of first discovery, ob-
served behavior (if alive), and photo or 
video (if available). Based on the infor-
mation provided, NFMS will determine 
if, and advise the Navy whether a 
modified shutdown is appropriate on a 
case-by-case basis. 

(4) In the event, following a USE, 
that qualified individuals are attempt-
ing to herd animals back out to the 
open ocean and animals are not willing 
to leave, or animals are seen repeat-
edly heading for the open ocean but 
turning back to shore, NMFS and the 
Navy shall coordinate (including an in-
vestigation of other potential anthro-
pogenic stressors in the area) to deter-
mine if the proximity of mid-frequency 
active sonar training activities or ex-
plosive detonations, though farther 
than 14 nautical miles from the dis-
tressed animal(s), is likely contrib-
uting to the animals’ refusal to return 
to the open water. If so, NMFS and the 
Navy will further coordinate to deter-
mine what measures are necessary to 
improve the probability that the ani-
mals will return to open water and im-
plement those measures as appropriate. 

(B) Within 72 hours of NMFS noti-
fying the Navy of the presence of a 
USE, the Navy shall provide available 
information to NMFS (per the HSTT 
Study Area Communication Protocol) 
regarding the location, number and 
types of acoustic/explosive sources, di-
rection and speed of units using mid- 
frequency active sonar, and marine 
mammal sightings information associ-
ated with training activities occurring 
within 80 nautical miles (148 km) and 72 
hours prior to the USE event. Informa-
tion not initially available regarding 
the 80-nautical miles (148-km), 72-hour 
period prior to the event will be pro-
vided as soon as it becomes available. 
The Navy will provide NMFS investiga-
tive teams with additional relevant un-
classified information as requested, if 
available. 
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(b) [Reserved] 

§ 218.75 Requirements for monitoring 
and reporting. 

(a) As outlined in the HSTT Study 
Area Stranding Communication Plan, 
the Holder of the Authorization must 
notify NMFS immediately (or as soon 
as operational security considerations 
allow) if the specified activity identi-
fied in § 218.70 is thought to have re-
sulted in the mortality or injury of any 
marine mammals, or in any take of 
marine mammals not identified in 
§ 218.71. 

(b) The Holder of the LOA must con-
duct all monitoring and required re-
porting under the LOA, including abid-
ing by the HSTT Monitoring Plan. 

(c) General Notification of Injured or 
Dead Marine Mammals—Navy per-
sonnel shall ensure that NMFS (re-
gional stranding coordinator) is noti-
fied immediately (or as soon as oper-
ational security considerations allow) 
if an injured or dead marine mammal 
is found during or shortly after, and in 
the vicinity of, an Navy training or 
testing activity utilizing mid- or high- 
frequency active sonar, or underwater 
explosive detonations. The Navy shall 
provide NMFS with species or descrip-
tion of the animal(s), the condition of 
the animal(s) (including carcass condi-
tion if the animal is dead), location, 
time of first discovery, observed behav-
iors (if alive), and photo or video (if 
available). The Navy shall consult the 
Stranding Response Plan to obtain 
more specific reporting requirements 
for specific circumstances. 

(d) Vessel Strike—In the event that a 
Navy vessel strikes a whale, the Navy 
shall do the following: 

(1) Immediately report to NMFS 
(pursuant to the established Commu-
nication Protocol) the: 

(i) Species identification if known; 
(ii) Location (latitude/longitude) of 

the animal (or location of the strike if 
the animal has disappeared); 

(iii) Whether the animal is alive or 
dead (or unknown); and 

(iv) The time of the strike. 
(2) As soon as feasible, the Navy shall 

report to or provide to NMFS, the: 
(i) Size, length, and description (crit-

ical if species is not known) of animal; 

(ii) An estimate of the injury status 
(e.g., dead, injured but alive, injured 
and moving, blood or tissue observed in 
the water, status unknown, dis-
appeared, etc.); 

(iii) Description of the behavior of 
the whale during event, immediately 
after the strike, and following the 
strike (until the report is made or the 
animal is no long sighted); 

(iv) Vessel class/type and operation 
status; 

(v) Vessel length 
(vi) Vessel speed and heading; and 
(vii) To the best extent possible, ob-

tain 
(3) Within 2 weeks of the strike, pro-

vide NMFS: 
(i) A detailed description of the spe-

cific actions of the vessel in the 30- 
minute timeframe immediately pre-
ceding the strike, during the event, and 
immediately after the strike (e.g., the 
speed and changes in speed, the direc-
tion and changes in the direction, 
other maneuvers, sonar use, etc., if not 
classified); and 

(ii) A narrative description of marine 
mammal sightings during the event 
and immediately after, and any infor-
mation as to sightings prior to the 
strike, if available; and 

(iii) Use established Navy shipboard 
procedures to make a camera available 
to attempt to capture photographs fol-
lowing a ship strike. 

(e) Annual HSTT Monitoring Plan 
Report—(1) The Navy shall submit an 
annual report for the HSTT Monitoring 
Plan in April of each year, describing 
the implementation and results from 
the previous calendar year. Data col-
lection methods will be standardized 
across range complexes and study areas 
to allow for comparison in different ge-
ographic locations. Although addi-
tional information will be gathered, 
the protected species observers col-
lecting marine mammal data pursuant 
to the HSTT Monitoring Plan shall, at 
a minimum, provide the same marine 
mammal observation data required in 
§ 218.75. (2) As an alternative, the Navy 
may submit a multi-Range Complex 
annual Monitoring Plan report to ful-
fill this requirement. Such a report 
would describe progress of knowledge 
made with respect to monitoring plan 
study questions across all Navy ranges 
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